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1 back to my initial inquiry?

2 MR. ARAKAWA: On the July 29th, 2004 response back to

3 the Committee, I just wanted to add one thing.

4 There was a question as to whether or not the

5 condominium property regime was actually

6 approved for Lot 16B. And we did go back and

7 check, and it was approved. Sco there was an

8 approved -—- a CPR in this particular case.

9 We have interpreted the role of the CPR
10 as basically a form of ownership, which does not
11 circumvent the current subdivision law. That
12 is, an applicant can still do whatever they are
13 entitled to do under the current subdivision
14 law, and that a CPR does not entitle them to do
15 something more than they would otherwise be
16 allowed to do.

17 So that is the gist of our response back
18 to the Committee.

19 COUNCILMEMBER JOHNSON: So, in —-- I guess in my

20 understanding of that particular response, the
21 lot that was in question was how many acres? It
22 was 2 —--

23 MR. ARAKAWA: It's 2.136 acres.
24 COUNCILMEMBER JOHNSON: 2.136 acres. That was

25 covered because this subdivision is a little
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1 unique because it was covered underneath the old
2 agriculture zoning ordinance and it does not
3 fall under the new category of the sliding
4 scale.
5 So what would end up happening in terms
6 of the number of dwellings that could be
7 constructed on that particular property? It
8 would still be only —-- under state law, it would
9 be how many dwellings?

10 MR. ARAKAWA: Well, let me just go over the

11 background. This is more, I think, a zoning

12 gquestion. Whenever any applicant would come

13 forward for proposal to do any dwelling or

14 structure on the property, they of course would
15 have to get a building permit. And in any

16 building permit application, we would circulate
17 it to appropriate agencies for review, one of
18 which will be the Planning Department.

19 So the Planning Department will review
20 it for conformance with the zoning, and if they
21 sign off on the application, and if all the

22 other agencies sign off, and it otherwise meets
23 applicable Building Code regulations, we will
24 issue the building permit.

25 Our understanding in this case, in the
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2.136-acre lot, is that two farm dwellings are
allowed. The first one, other than in reqular
setback requirements and agricultural
requirements, there would be no size limit on --
on the first dwelling. But the second dwelling
would have a limit of 1,000 square feet, and
maybe -— Mr. Foley can correct me if I'm wrong.
It is basically a zoning restriction. And we
would look to the Planning Department to enforce
zoning restrictions for this particular

2.136~acre lot.

12 COUNCILMEMBER JOHNSON: So, on this particular

13

14

15

16

parcel, was the farm plan implemented, because
there were two dwellings that were constructed
from just looking back on the files

concurrently?

17 MR. FOLEY: Mr. Chairman, in response to Mrs.

18

19

20

21

22

23

24

25

Johnson's question, I don't know in this
particular case whether or not there was a farm
plan approved and implemented. The problem in
this particular case was that the -—- the realtor
advertised the condo unit for sale with 18, 000
square foot of land, and that was the -- that
was where we blew the whistle. Because it was

one parcel, not two. They are not two lots.
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1 There's only one. They could sell the —- sell
2 the house, but not with 18,000 square feet of
3 land. But I don't know your specific answer
4 with respect to the farm plan.
5 As you know, a farm plan is required
6 before you get a -- the first building permit
7 and —- but if you already have a house, and then
8 you apply for a second one, then you have to get
9 a farm plan. And you can't get the second
10 building permit for the second farm dwelling
11 until you have implemented the farm plan.
12 But in this particular location, the
13 background, the original subdivision,
14 Launiupoko, was grandfathered and didn't come in
15 under the ag bill, and some of those houses were
16 built without farm plans.
17 So I would have to look at this specific
18 case, whether or not they have a farm plan and
19 whether or not they implemented it. But the
20 problem was that they advertised that they were
21 selling 18,000 square feet of land with the
22 condo.
23 COUNCILMEMBER JOHNSON: And —-- and the other thing
24 that I would ask with regard to CPRs being

25 consistent with State law, and when we issue
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approvals, basically State law, I believe,
underneath HRS 205, says that you shall have one
primary dwelling that's in support of
agriculture, and the secondary dwelling must be
a_farm.worker dwelling.

So what —-- what these, you know, give
the appearance of being is that they are two
separate living dwellings, residential. I mean,
they have got -- you know, and I pulled the, you
know, the things off the Internet with regard to
the real property tax, and on these -- this
particular property, there's a swimming pool and
another garage that is actually -- or a spa
that's been constructed on the property, too.

But you know, again, I think the issue
that we are raising is that are we being
consistent, and are the condominium property
regimes that are -- and actually, they really
include, from my understanding and from my
research, they include the filing of the rules
and regulations with regard to how the people
can utilize their property. And in some cases,
that is not consistent with state law because
they are restricting use on agriculture land

which is a side issue, but, you know, that's



11/16/04-PLU

138

1 where I have a little bit of a problem with CPRs
2 and how they are being implemented in farm

3 areas.

4 If everyone can just turn to the

5 document that -- it's copies of minutes or a

6 portion of the minutes of January 6, 2004, that
7 were handed out. It's a Condominium Review

8 Committee, which is under the Real Estate

9 Commission. And basically, you know, on the --
10 if you look on the date, this was the January 6,
11 2004 meeting. And you look at individuals that
12 were in attendance, Ralph Nagamine, County of

13 Maui, was in attendance. And if you look at the
14 discussion, that was going on —- and this is on
15 the page 2 of it, it's under Condominium

16 Projects and Developers Public Reports, the

17 Department of Public Works and Environmental

18 Management, County of Maui, CPR issues. He was
19 present representing the County of Maui.
20 And in that, he states that he reported
21 that a representative from the County's Planning
22 Department was unable to attend the meeting, but
23 Mr. Nagamine reported that the County feels that
24 it should be doing more regarding the

25 enforcement of the Subdivision Ordinance and
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CPRs. He understood that the Commission viewed
this as a County issue.

And then he goes on to say, and this is
down in the third or fourth paragraph, the
County must send a letter of compliance for
condominium conversions.

So are you familiar with what he is

speaking about in this particular area, either

Milton or Mike?

10 MR. ARAKAWA: I do know that when a CPR is in the

11

1z

13

14

15

16

17

18

19

process of being proposed, they will ask us if
the existing structures on the property are in
general compliance with applicable codes, and so
our staff will do what's called a miscellaneous
inspection. We will send an inspector out to
take a look at the property and make a general
assessment as to compliance. And we will send a
written communication back to the State to let

them know of our findings.

20 COUNCILMEMBER JOHNSON: Okay. And you know, also,

21

22

23

24

25

there's another statement made to -- that the
Commission had not rendered an official
interpretation of the law on the matter, and
that relates to the condominium property regime.

But the Staff read the current law as requiring
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the developer to declare that the project is in
compliance. And if it is a new project, the
developer certification must be submitted.

So that's the certification that you are
talking about, and is that also, then, sent
along with the letter of compliance? Are both
of those things together, or don't you know,

Milton?

9 MR. ARAKAWA: I would have to check. I am not sure.

10 COUNCILMEMBER JOHNSON: Okay. Just moving on, then,

11

12

13

14

15

16

17

18

19

20

21

22

23

24

25

to the second page, and I will just cut to the
chase, since we are running out of time.

Down in the second paragraph, it is the
one, two, three, four, five, six, seven, eighth.
In the eighth sentence, it says the Planning
Department feels that the zoning ordinances are
being circumvented through the CPR process. The
County realizes that it must study this issue
further.

So, I mean, this is coming from
Mr. Nagamine. So is it his belief, too, that
there are some issues relating to this
particular subject matter that we need to go
further on? Because if he is having difficulty,

you know, understanding what is going on, would
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1 you say that at least there is the perception
2 that there's a problem?

3 MR. ARAKAWA: Councilmember Johnson, I think we can

4 certainly discuss with the Committee a bit more
5 as far as the CPR process is concerned, and I

6 think, as Director Foley has mentioned, there's
7 certainly a need for more disclosure, more

8 education in general, regarding the process.

9 Our understanding, as I mentioned

10 earlier, is that our subdivision process, our

11 rules and regulations, would still fully apply,
12 and the intent is that the CPR process shouldn't
13 be able to circumvent our county process and our
14 county zoning.

15 If this is somehow being done, then, you
16 know, we would certainly be willing to discuss
17 it further. But you know, we feel at this

18 point, you know, that's the way we have been

19 operating.
20 COUNCILMEMBER JOHNSON: If —- if you -~ and I don't
21 know if you have done this or not, but in ——
22 let's say in the case of Launiupcko, that's

23 governed underneath the old ag ordinance, which
24 should be on a two-acre minimum-size lot, there

25 should be one primary dwelling, max, with a farm
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1 worker dwelling.
2 Has anyone, to your knowledge, just gone
3 into that subdivision and reviewed or loocked at
4 the TMKs to actually determine whether there are
5 more than two dwellings for every two acres in
6 that area?

7 MR. ARAKAWA: I am not certain if our department has

8 done a systematic review of all of the lots. We
9 have had a few requests that -- requests for
10 services that required us to take a look at
11 certain allegations, and we have not found
iz violations on the ones we have —-- we have
13 investigated. That's not to say that it's not
14 out there, but we -~ we did not find any
15 " violations.
16 There have been some concerns about the
17 size of accessory dwellings, like garages, the
18 size of decks, for instance. But I think those
18 types of issues could be addressed through the
20 zone, the current zoning ordinance, as far as,
21 you know, the actuai additions to structures and
22 the use of structures on particular properties.

23 COUNCILMEMBER JOHNSON: And I guess I would ask this

24 of Mike too, that, you know, in the case where

25 you were looking at condominium property regime,



11/16/04-PLU

143
1 if it is inconsistent with HRS 205, or even the
2 way it is applied is inconsistent with HRS 205,
3 where you have got a primary dwelling that's in
4 support of agriculture. Because HRS 205 came
5 before Launiupoko. It came before any of these
6 other issues.
7 If we find that how these CPRs have
8 actually been applied is not consistent with
9 state law, who or what action, I guess, would be
10 taken at that point to actually enforce HRS 205,
11 and who is responsible for enforcing HRS 205 if
12 we find out that these CPRs are not consistent
13 with state law?
14 MR. FOLEY: Mr. Chairman, in response to
15 Mrs. Johnson's question, the enforcement
16 responsibility would be shared by both the State
17 and the County, because both state and county
18 law require that the majority of the land in ag
19 subdivisions be used for agriculture —-
20 And we have -- we have initiated a
21 number of enforcement actions, including in
22 Launiupoko. In fact, that's the area where we
23 have had the most problem, partially because
24 that's the area where we have had the most

25 activity. And some of Launiupoko is under the
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1 new ag ordinance and has been subdivided with
2 the sliding scale, but some of it hasn't, which
3 has compounded the confusion.
4 The other thing I wanted to say is that
5 since this letter was written in January, 11
6 months ago, there have been a number of
7 different things that have been done
8 administratively by the County to try to improve
9 our —— our enforcement of these agricultural
10 requirements. The most well-known is the
11 requirement for a farm plan indicating that more
12 than 50 percent of the land will be used for
13 agriculture. But we also now review CC&Rs
14 related to all ag subdivisions, and we check,
15 with the assistance of the Corp. Counsel's
16 office, we check to make sure that the
17 agriculture isn't prohibited or limited in any
18 way in ag subdivisions. And we have found
19 several ag subdivisions where agriculture was
20 actually limited, and those CC&Rs have been
21 revised.
22 We also require a subdivision ag
23 agreement that -- that is, I believe, new since
24 this January letter. And another thing we are

25 doing now is we are collecting more information



11/16/04-PLU

145

1 with applications for ag subdivisions. We —-- we

2 have the applicants and their consultants fill

3 out a questionnaire explaining how the land is

4 going to be used, and how they are going to be

5 complying with -- with language in the community

o plans. So there are a number of different

7 techniques that we are using to try to tighten

8 up the enforcement of this -- this issue

9 regarding agricultural subdivisions.

10 None of those, however, directly address
11 CPRs, and we're ——- I welcome this conversation
12 with Council Members and with members of the
13 public and realtors and Mr. Welsh to see if we
14 can figure out a better way to process these, or
15 if necessary, limit them, in order to have a
1o better understanding between property owners and
17 the County and especially buyers, who are the
18 ones that suffer when there's confusion.

19 So I really don't have anything more
20 today, but I ~- I do welcome more discussion on
21 addressing this issue.
22 COUNCIIMEMBER JOHNSON: Mr. Chair, I -- and I don't
23 know if it's appropriate. It relates to some of
24 this. But under 19.30A.050, under permitted

25 uses, one of the inconsistencies that might be
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1 occurring, and conflicts with HRS 205, is that
2 if you read down ~- and I don't know how many
3 people have this, but I will just read it
4 anyway.
5 Under permitted uses, accessory uses, B,
6 it says uses which are incidental or subordinate
7 to or customarily used in conjunction with the
8 permitted principal use as follows. And then we
9 state, one: Two farm dwellings per lot, one of
10 which shall not exceed 1,000 square feet of
11 developable area. And then Number 2, one farm
12 labor dwelling per five acres of lot area on the
13 island of Maui. The owner or lessee of the
14 ag —— of the lot shall need two of following
15 three criteria. And then they list those
16 criteria.
17 But it would appear that we are supposed
18 to only allow, under state law, HRS 205 one farm
19 dwelling and one farm labor dwelling. And so
20 now it appears, though, that we are doing —- we
21 are allowing two farm dwellings, and one farm
22 labor dwelling for five acres. So I am not sure
23 if we are even consistent with what state law
24 is.

25 So I think that's one area that I would
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1 ask that Corporation Counsel actually take a

2 look at and see if we are consistent with state
3 law, too. And if we are not, we need to be,

4 because we can be more restrictive, but we can't
5 be less restrictive than state law.

6 and I would also ask, too, that if we

7 could have some kind of a response -- I don't

8 know if Corporation Counsel will have time to

9 really respond by the time your next meeting is
10 set. I don't know if we want to get into this.
11 But that I think Mr. Hokama should

12 certainly have had a response by, I guess, his
13 March 19th, 2004 letter. I think that we should
14 at least see whether or not we can, and we are
15 not sure whether we can restrict this or not.

le We are not sure, at least at this point in time,
17 what our authority is. But I would really
18 like —— like us to loock at these issues.

19 CHAIR NISHIKI: Comments, Corporation Counsel.

20 MR. GIROUX: It locks like I am going to be pretty

21 much assigned to this Committee, so you can be
22 assured that that is going to be one of the

23 tasks that I will be taking up and trying to
24 bring before this Committee.

25 COUNCILMEMBER JOHNSON: Yeah. And the other thing,
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1 Mr. Chair, is too, I would like to look at, on
2 the sliding scale, is there in fact, because of
3 this confusion, particularly in the Launiupoko
4 area or other areas of the county where the
5 sliding scale applies, are people going in --
6 and the other area might be this area of
7 consolidation and resubdivision, where there's a
8 kuleana parcel. That may be creating additional
9 lots. And because these areas are also
10 underneath CPRs, maybe that's where some of this
11 greater density is coming in because it is
12 occurring and it's been brought to my attention.
13 But I don't know if it's through either the
14 consolidation and resubdivision process, or if
15 it's through actually the use of CPRs.
16 Because if you have a large lot under
17 these -- the sliding scale for our current ag
18 law, if you have a four, you know, acre, or
19 10-acre parcel, you should only have one -— one
20 primary dwelling, and one farm worker dwelling
21 on that. And then maybe some smaller, you know,
22 little appurtenant structures. But it should
23 certainly not be more than that.
24 And I believe that, in at least from the

25 examples that people have been giving me and
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what I have been reading in the paper, it
appears that there are more dwellings that are
occurring on those lots.

Thank you, Mr. Chair.

5 CHAIR NISHIKI: Anyway, Michael, I think that this

10

11

12

13

14

15

16

17

18

19

20

21

22

23

has come up once before in regards to the
kuleana parcels that have been cut up, and I
think that you need to look at that. I think we
actually made it so that they can, because
Hawaiian families were wanting to do it. This
was during when Kalani was in the Council.
Anyway, that needs to be looked at.

If this review committee now has been
disbanded, I don't know where this review
committee is, but I would hope that Staff and
alsc the Corporation Counsel, in that it says
that the County of Hawaii was either adopting
legislation addressing the CPRs, but if you
could do some research into what's been done on
the Big Island, that would probably help.

In all honesty, Jo Anne, I don't think
that we are going to be able to cover this again

before this Committee completes its work.

24 COUNCILMEMBER JOHNSON: And —-- and --—

25 CHAIR NISHIKI: But I think that you need to generate
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1 some of the questions that you have brought
2 forward today.
3 And if there are no objections, if other
4 Members do have questions in regards to this,
5 that you submit it.
6 Councilperson Hokama is not here,
7 Corporation Counsel, but he did raise some
8 questions, and I guess Jo Anne said that you
9 have not answered some of this. But,
10 understanding that you are new, I don't think
11 that we are going to put your pants on fire
12 today. That's just being honest. Okay.
13 Committee Members? Anybody else.
14 Jo Anne, you want to continue?

15 COUNCILMEMBER JOHNSON: No, I just wanted to, just so

16 that everyone knows, the Condominium Review

17 Committee is part of the Real Estate Commission,
18 and they meet regularly. Primarily, what they
19 do, though, is they are not reviewing

20 condominium property regime as it relates to

21 state law or whether —- as it relates to

22 consistency with the zoning and what is

23 permitted or not permitted. They are just

24 seeing if all of the documents that have

25 actually been filed are on file.
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So there's no real oversight being done
by that particular body with regard to looking
at the consistency or not looking at the
consistency. So basically, what is happening, I
think, is that we are getting complaints that
are filed on the part of people that are just
out in the public, and maybe one of the things
that would be helpful is if we actually had
somebody who was with the Real Estate Commission
with this particular review body when we do go
through this, have them present at the next
meeting so they can explain what their role is.
Because it's basically a ministerial thing, from
my understanding.

So, at what point and who actually
reviews the rules and regulations that are
adopted within CPRs that, you know, really are
consistent or inconsistent with state law?

Because you know, to me, if you had a
rule or regulation -- I will give you an
example. There's some talk that there's a
condominium property regime that is going to be
filed -- I think it's for another agricultural
subdivision in West Maui, but their -- they have

an intent to file just for one crop. There will
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only be one crop, basically, permitted, and this
is it. So is that really consistent? Is that
really what we want in terms of agricultural
subdivision?

Because already, from my understanding,
under condominium property regime and under a
law that was adopted by the state, you cannot
prohibit or limit what can or cannot occur on
agricultural land. So already, we are getting
into an area where who is going to look at this
and who is going to enforce it?

Because rather than have people buy into
this concept and agree, okay, we are going to do
only one crop, or we are not going to allow the
guy down the street to do giant trees that he is
going to harvest ten years from now because it
is going to block our views, we need to look at
the issues that really are deterrents sometimes
to people doing farming.

And that's kind of where I think it
might be helpful to have people from this
commission look at it, and maybe some people
that do currently live in agricultural
subdivisions that do have CPRs that limit,

maybe, what they can or cannot do. Thank you.
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CHAIR NISHIKI: Okay.
COUNCILMEMBER PONTANILLA: I have a question.
CHAIR NISHIKI: Yeah. Go ahead, Joe.
COUNCILMEMBER PONTANILLA: Thank you, Chair. 1In
regards to CPR -- I guess this is for
Mike -- did we see any increases as far

as the number of residential-type units or farm
units that was constructed East Maui, in other
words, the Haiku, Makawao area, that probably is
causing this massive traffic jam? I haven't
read about any projects, big projects that came
up in the last two, three years.

How do we keep track from —-- how do we
keep track on the numbers of subdivisions that
are —-- that were at one time five acres, and now
subdivided into two two-and-a-half-acre-type
subdivision, like what is indicated in
Launiupoko, 16A, 16B? How many of those do we
see on a normal basis?

MR. FOLEY: Mr. Chairman, in response to
Mr. Pontanilla's question, I don't -~ I don't -—
I don't know how many there have been in the
Haiku area.
But I share your observation that there

haven't been large development projects in Paia
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1 and Haiku, yet Haiku statistically was the

2 fastest-growing region in the county, 4 percent
3 faster than Kihei. My impression is that a lot
4 of people built second units and -- on their ag
5 lots, and —-- and that a lot of people did very
6 small subdivisions, dividing one parcel into

7 two. And a lot of parcels that had just been

8 undeveloped and left, you know, without any

9 houses. But I think a lot of lots that were

10 vacant or undeveloped were built on in the last
11 ten or so years.

12 And that happens, just administratively,
13 by getting a building permit. And the Planning
14 Commission and the Council don't see those

15 subdivisions either.

16 So I think that's what happened, since
17 there haven't been large development projects.
18 I think there's been just a gradual, steady

19 construction of one house and two houses on --
20 on already existing parcels and some new
21 parcels.
22 But we will be getting a better handle
23 on that as part of the general plan process. We
24 are doing a lot more analysis right now as to,

25 you know, where development has occurred and how
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1 fast, and how much capacity is left for various
2 different public services. But -- but we are,
3 of course, very aware of the traffic problem
4 entering Paia.

5 COUNCILMEMBER PONTANILLA: Thank you for the

6 response. Yeah, you know, because you catch
7 everybody's eyes in regards to traffic and
8 probably water meter issues. So thank you.

9 CHAIR NISHIKI: Any other comments?
10 Michael.

11 COUNCILMEMBER MOLINA: Just a follow-up. Thank you,

12 Chairman.

13 Mr. Foley, do we have any -- I guess, I
14 know you don't have the exact numbers, but do
15 you have a guesstimation as to how many CPRs

16 exist within Maui County?

17 M™MR. FOLEY: No. We -- I guess Public Works could

18 figure that out, but I --

19 COUNCIIMEMBER MOLINA: Just a range or something,

20 what potential -~ any number between 100 to 200
21 or something?

22 MR. FOLEY: Yeah, I really don't. I really don't

23 know. The Planning Department doesn't process
24 them. We only take the complaints.

25 COUNCILMEMBER MOLINA: Okay. All right.
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1 MR. FOLEY: And Public Works takes the complaints,
2 too. I am not suggesting that only we do. But
3 we don't process CPRs. We don't see them. The
4 Public Works Department does. And I don't know
5 how much trouble it would be for them to figure
6 out how many there are. But I don't —-— I don't
7 have any idea.
8 COUNCILMEMBER MOLINA: Okay. Thank you.
9 CHAIR NISHIKI: You know, Michael, I guess the —-
10 the —- the question and concern probably is now
11 that you are in charge and Mr. Coloma is in
12 charge, and you have got your little soldiers, I
13 hope you are talking to each other to -- to
14 review this concern that has been raised and are
15 trying find answers to, perhaps, get back to
le6 this Council in how to deal with the problem.
17 Because if you don't even do that with
18 your knowledge, then there's no way in trying to
195 create legislation.
20 MR. FOLEY: Mr. Chairman, I can assure you that we
21 have had lots of conversation about this issue
22 and about the related issue of -- of enforcement
23 regarding agricultural subdivisions.
24 And that's why I mentioned, in response

25 to Mrs. Johnson's question, that we have
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instituted farm plans, we're reviewing CC&Rs in
ag subdivisions, we are requiring ag subdivision
agreements, we are doing a lot of different
techniques to try to improve the situation
regarding thé promotion of agriculture and ag
subdivisions. But we haven't come up with any
definitive analysis or revision regarding --
regarding CPRs. But we have talked about it,
and we have —- we have been addressing, frankly,
a larger problem regarding the use of -- of —--
of land and agricultural subdivisions. The
issue is -- is far more complicated than we have
discussed today. But we are trying to address

it on a number of different fronts.

15 CHAIR NISHIKI: Okay. Complications. That's not a

16

17

18

198

reason not to do it.
Any other discussion? No discussion?

Item is deferred. Meeting is adjourned.

(Gavel.)

20 ACTION: DEFER

21 ADJOURN: 5:25 p.m.

22

23

24

25
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